DAN C HERVN
| BLA 97-529 Deci ded Septenfoer 16, 1999

Appeal froma decision of the Garson Gty (Nevada) Dstrict Gfice,
Bureau of Land Mwnagenent, to offer mneral naterials for conpetitive sale.
N 60222.

Afirned.
1 Miteria s Act

B.Mis authorized to dispose of mneral nate-

rias including coomon varieties of sand and

gravel inthe public lands of the Lhited Sates,

if the disposal of these naterials is not expressly
prohibited by the laws of the Lhited Sates and
woul d not be detrinental to the public interest.
Approval or denial of an application for a mneral
naterials sale rests wthin BLMs di scretionary
authority. Despite the existence of sone adverse
inpacts on the surroundi ng conrmunity, BLMs deci si on
to issue an extension to an existing naterial s sal es
contract is properly affirned where B.Ms record
shows that its decision would not be detrinental to
the public interest, considered as a whol e; where
B.Mensured that its decision woul d be well inforned
by invol ving the | ocal civic association, which
agreed that the decision was in the public interest;
and where appel | ant has not shown that B.Mabused
its authority inissuingit.

2. Enwvironnental Quality: Bnwvironnental Satenents--
Miterial s Act--National BEnvironnental Policy Act
of 1969: Ewironnental Satenents--National Enwi-
ronnental Policy Act of 1969: Fnding of No Sgnif-
i cant | npact

A BLM deci si on record approvi ng the i ssuance of

a contract for the sale of sand and gravel from
Federal |ands and finding no significant inpact from
that sale wll be affirned where BLMhas taken a
hard | ook at the environnental consequences of the
sale and there is no evidence that BMfailed

150 | BLA 243



| BLA 97-529

to consider adequatel y a substantia envi ronnent al
probl emof nmateria significance. Wiere an envi-
ronnental assessnent is prepared fully and frankly
di scl osi ng the presence of sone negative environ-
nental consequences (adverse effects on visual
resources) fromthe continuati on of gravel/aggregate
nmning operations, and those consequences are

di scl osed to concerned parties in the surround ng
conmuni ty, BLMhas satisfied that requirenent.

APPEARMINES [Dan C Hernan, pro se; FHerre A Hascheff, Esq., for Rocky
R dge, Inc.

(A N ON BY ADM N STRATT VE JWDEE HGES

Dan C Hernan has appeal ed fromthe July 14, 1997, decision of the
CGrson Aty (Nevada) Dstrict Gfice, Bureau of Land Minagenent (BLN), to
offer mneral naterials (aggregate) for conpetitive sale. The decision took
the formof a Fnding of No Sgnificat Inpact (FONS) and a Record
of Decision (RD selecting the "proposed action, in part.”

h August 15, 1995, Rocky Rdge, Inc. (FRocky Rdge), filed a request
wth BLMfor a newnaterial sale for 1 mllion tons on existing contract
N 48820. The proposal invol ved extraction of 1 million tons of "sel ect rock
naterial" per year by open pit nethods fromFederal |ands in sec. 15,
T 21N, R 20 E, Munt Dablo Mridian, inthe Sanish Srings \al |l ey
north of Soarks, Nevada. O Septenber 18, 1995, BLMadvi sed Rocky R dge
that its request had been serialized as N60222 and that, before a sal e
could be held and a new contract issued, a mning and recl anation plan, an
environnental assessnent (EA), and a mineral naterial appraisal report were
required. BMnoted that a contract of 1 mllion tons would | ast |ess than
2 years and suggested that Rocky R dge increase the tonnage requested to
neet its needs for at least 5 years or until the resource was depleted. B.M
advi sed that the bond anount woul d be set at either 20 percent of the total
contract val ue or 100 percent of the reclanation costs identified in the
recl anation plan, whichever was greater.

h January 25, 1996, BLMannounced to the public that Rocky R dge
woul d be preparing an EA for a proposed continuation of its aggregate
quarry. 1/ It advised that the proposal would result in the renoval of

1/ pies of the announcenent and requests for conments were sent to the
Vdshoe Gounty Departnent of Gonprehensive Aanning, the Gty of Reno; the
Aty of Reno Parks Ovision; the Pyramd Lake Paiute Tribe; the Truckee
Meadows Regi onal H anning Agency; the Gty of Sarks Hanning Gfice; the
Foani sh Jorings Atizens Advisory Board (SSCAB); and the Fiends of Pyramd
Lake, as well as toindividuals. B.Msent a second copy on Mr. 4, 1996, to
the Vdshoe Qounty Departnent of Conprehensi ve H anni ng requesting comment s.
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approxinately 30 mllion tons of construction naterials froma hillside on
the west side of Spanish Sorings Valley over a period of up to 30 years.
B.Mal so advi sed that the crushing and screening plants and stackers, and an
asphalt concrete nanufacturing plant woul d continue to operate at the site,
and that the current project had all necessary Sate, local, and Federal
permts. It indicated that no new access roads or increases i n production
rates were anticipated, and that existing and proposed areas of di sturbance
woul d be reclained. B.Minvited cooments and suggestions on the scope of
the EA

In Gctober 1996, AGRA Earth & Environnental (AGRY) submitted a pro-
posed mning plan to BLMon behal f of Rocky Rdge. The plan called for
extraction of approxinately 10 mllion tons of naterial over a period of
approxi nately 10 years. The proposal called for mining on the south side of
Sorny Ganyon, across the Sorny Geek Ganyon drai nage to the south of the
processing plant. (Proposed Mning Han, Hg. 2.) ARAindicated
that mning woul d take place by ripping wth bul | dozers, that the cut face
woul d be nmined in benches, and that the overall slope during nmining woul d be
approxinately 1.5h:1v. It indicated that, at the cessation of operations,
the slope woul d be | ess steep: 3h:1v for the east facing, and 2h:1v for the
north and south facings. 2/

Oh February 4, 1997, appel lant Hernan provi ded BBMw th his conment s
on the application. 3/ He urged BMto solicit public conments and opi ni ons
fromthe citizens of Spani sh Jorings by convening a public hearing

2/ AGFA al so encl osed i nfornati on show ng the scope of two nore phases for
devel opnent after conpl etion of the 10-year project it outlined in detail.
3/ During this period, additional conments were recei ved fromot her
parties. n Feb. 9, 1997, B Mreceived a letter fromthe Véshoe Gunty
Departnent of Conprehensi ve A anning, noting that "the proposed expansi on of
the Rocky R dge aggregate site is nore closely tied to [the Qunty's] Gowh
Minagenent Programbecause of existing and future | and use issues and to the
Departnent of Devel opnent Revi ew because they woul d be the agency processi ng
any application for an anendnent to Rocky Rdge's Soecial Wse Permit.”
Noting that no application of such anendnent had been filed, it stated that
it would be prenature to state its position onthe natter. It stressed the
i nportance of contacting the SSCAB anong other procedural steps inval ving
local agencies, prior to coomenting. O Feb. 16, 1997, Rocky R dge

communi cat ed to the Vdshoe Gounty Departnent of Devel opnent Revi ew

concer ni ng whether a new or anended Gounty speci al use permit woul d be
required.

BLMal so received a letter fromthe owners of a conpeti ng aggregat e
operation urging BBMto treat upcomng negotiations wth it "wth the sane
inpartia consideration' provided to Rocky R dge.

B_.Mrecei ved a conment stating that the existing quarry operation
had "al ready created a serious visual inpact" and that the "inclusion of
an additional 66 acres" would "nagnify the probl emtenfol d,” and suggesting
the preparation of a full environnental inpact statenent (BS.
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bef ore the SSCAB before avarding any newcontract. He stated his belief
that the current operation was in violation of the terns of the contract
(N-48820) awarded in 1992, in that Rocky R dge exceeded the naxi numanti ci -
pated stockpile of 50,000 tons as stated in Par. A4 of section 12, and the
Sorny Ganyon road was bl ocked by the operations at Rocky Rdge. He indi-
cated that Rocky R dge had i ncreased the scarring of the hillside greatly
over the last 6 nonths and that such scarring was visible fromnost of

Foani sh Forings and especial |y fromPyramnd H ghway, whi ch (he asserted) has
been desi gnated as a scenic corridor. He questioned whether Rocky R dge' s
recent excavations at the base of Sorny Ganyon and its failure to paint its
water tower wth a nonreflective, neutral color were in conpliance wth the
exi sting contract.

BLMs record al so contains a report fromthe Sate of Nevada, D vision
of BEnvironnental Protection, Bureau of Vdter Pollution Gntrol, indicating
that the site had been inspected at Hernman's request in July 1996 and
February 1997 to determine if it was contributing to arseni c contamnation
of local water. The inspections found nothing Iinking the high arsenic
level s to Rocky Rdge' s operations, but concluded that they were natural | y-
occurring and were not likely to affect the water table. 4/

A draft EA was subsequently submitted to BLM which notified AGRA on
February 20, 1997, that nunerous changes were required.

BLMresponded to Hernan's cooments on February 21, 1997, noting
that its EAfor this proposal woul d be conpl eted soon and nade avai | abl e for
a 30-day public reviewperiod and woul d contai n the new mining pl an

4/ The report states:

"Vé took another ook at the gravel wash water system The water
flows to the pond area via a ditch and enters a 'delta area whichis
surrounded by an earthen dike. Nearly all of the sedinent is deposited in
this area. The water works [its] way northward and then turns west. It
then flows in a southerly direction into the ponds which are about 15 feet
deep. Vdter is taken out of the south end of the pond and used for dust
control and reused to wash gravel. No waste water | eaves the property via
the surface. Areviewof awell log (attached) in Bone Yard Hat revea s
aclay layer from20 to 50 feet which nakes percolation to the water tabl e
i nconcel vabl e.

"l spoke wth Arnando Robl edo of the LIBBB [US Geol ogi cal Survey]
about Bone Yard Hat. He conducted a study on the entire Spani sh Sorings
Valley which is just about to go to publication. He stated that a geol ogic
report of the area shows that there is sone naturally occurring arsenic in
the rock fornati ons of the area and that the rock crushing activities woul d
nake it nore readily available. He concurred that percolation to the water
table in Bone Yard Hat woul d not occur, especially inlight of the yearly
evaporation rate of 48 inches."

(Report at 2.)
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wth appropriate mtigation and stipul ations. B.Mconceded that terns

of its previous agreenent wth Rocky R dge had not been strictly enforced
because sone of the offending activities were occurring on privatel y-owed
lands. BLMstated as foll ows concerning visual inpacts fromthe project:

W also agree that the pit in[its] present formcreates
visual inpacts for residents in Spani sh Sorings Valley. Wien
the pit was initially established twel ve years ago, it was not
consi dered to be a significant inpact to the environnent due to
[its] distance fromresidential areas. It was approved based
upon the need to provide a source of quality aggregate to the
Reno/ Sparks coomunity. Prior to establishing the initial sale
area, BLMcoordinated the proposal wth Véshoe Qunty. The
Qunty issued a Secial Wse Permit in 1984 aut hori zing the
operation. It should also be noted that the newcontract wi |
include a reclanation plan that provides for the contouring
and revegetation of the disturbed surface after the naterial
is exhausted. BLMalso retains a reclanati on and perfor nance
bond in the event the operator defaults on the terns of the
contract.

As to the issue of bl ockage of Sorny Ganyon, BLMst at ed:

As you are anare, the existing mneral nateria sales
contract provides for unrestricted access on public | ands
through Sorny Ganyon. V¢ understand that there has been
problens in the past wth the operator either constructing berns
or otherwse altering the drai nage channel that has al so had an
effect on access. The operator clains these actions were
necessary to protect the operation fromstormwater danage.
Personnel fromthis office are currently looking into the
situation and we expect to have a solution to the probl embefore
anewsaleis offered Wile the BBMhas no direct control over
restrictions the operator inposes on the adjoining private
property, we have and wll support Véshoe Qounty in any | egal
actions to preserve access to public |and.

As to arsenic levels, BLMstat ed:

Qur office has been in contact wth the Nevada Depart nent
of BEwironmental Protection (NCBP) regarding the high |l evel s
of arsenic found inthe vicinity of the aggregate pit. NE°
initially determned that the wash water |eaving the pl ant
facilities was abnornal |y high in arsenic. However, upon
further investigation, it was found that the arsenic | evel s
dropped dranatical |y after the wash water left the settling
pond. This indicates that the arsenic is tied upin the fine
particulate natter that remains in the settling pond. NE° al so
inforned us that the well that the operator is punping from as
vwell as other wells inthe area, are naturally high
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inboth arsenic and nitrates. Further, the anount of clay in
Boneyard Hat, and the high rate of evaporation found in this
clinate, prevents any discharge or stormwater frominfiltrating
to the ground water.

h February 29, 1996, the SSCABfiled its initial conments on the
proposal , advising BBMthat "precauti ons needed to be taken prior to any
deci si ons bei ng nade, " and that citizens in Spanish Sorings \al |l ey have
opposed the plan for several reasons: air pollution and of fensi ve odor
caused by the asphalt facility and extendi ng north beyond Pal ommno Val | ey;
hazar dous vol une and speed of truck traffic; effects on existing and pro-
posed residential devel opnent; and additional destruction to scenic beauty,
vegetation, and wldife habitat. The SSCAB al so reconmended that a full
B S be conpleted. As discussed bel o SSCAB s opposition to the proposal
was |later dropped, wth the proviso that BLMinpose certai n protective
stipul ations.

h Mrch 4, 1996, B.Mrequested corments on the proposed expansi on
fromthe Gow h Minagenent ProgramDrector, Véshoe Gunty Departnent of
onpr ehensi ve A anni ng, pursuant to a Menorandumof Uhder st andi ng bet ween
Vdshoe Gounty and BLM

B.Ms draft EA R) and FONH were conpl eted in Aoril 1997 and copi es
were distributed to interested parties (including Hernan and the
for cooment on April 21, 1997. The EA provided that the Rocky Rdge site
nust conply wth NCEP regul ations regarding stormmater control and that
an application for a general stormmater permt for stormwater drai nage
(including a stormmat er pol | ution prevention plan) was bei ng devel oped
and submtted to NNEP. B.Mnoted that Véshoe Gounty issued Rocky R dge a
change of land use district case nunier for both the current operation and
the proposed action and an air pol | uti on emssi on source permt, and that
the aggregate quarry was presently "in confornance wth the Vdshoe Gunty
nprehensive Han." (BAat 2.) The BArecognized that "reclanation [5]
isanintegra and necessary part of the mning plan,” (EAat 2) but that
recl anation woul d not be conducted until the cessation of mining operations
(EAat 12), wiich might be as long as 30 years in the future. 6 The EA
conceded that visual resources had been inpacted by the present operation,

5 "Reclamation" includes establishnent of revegetation test plots;
stockpiling of topsoil to be used to grow vegetation at the cessation of
operations; renoval of equi pnent and tenporary structures fromthe site;
renoval of berns or flood diversion structures; recontouring disturbed areas
to blend in wth existing topography; and nonitoring of revegetation. (EA
at 8) The BAind cated that steeper slopes in bedrock (above 3h:1v) woul d
not be revegetated. (BAat 12.) Revegetati on would be eval uated at the end
of 3 years; the reclanati on bond woul d not be rel eased until after
revegetation criteria have been net. (EAat 12.)

6/ The EAindicated that "concurrent reclanati on woul d be undertaken" only
"at any areas of the mne that are considered finished.”" (EAat 12.)
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such that BMs Qass |11 Msual Resource Minagenent (VR objective 7/ were
not being net fromthree key observation posts (K0P near the site

(EAat 15 21) and, further, that the "degree of contrast” was predicted

to be "noderate to strong for the land features during the life of the
operation." (EAat 21.)

The nature of the visual disturbance during the mining operations is
described in the EA as fol | ows:

The Proposed Action invol ves the expansi on of mini ng
activities at the aggregate quarry whi ch woul d predomnat el y
result in an enlargenent of the area of the existing distur-
bance. This disturbed area would likely be visible as an area
of lighter colored soils, fine texture and higher reflectivity,
whi ch woul d be bounded by an apparent sharp edge between non-
veget at ed di sturbed areas and adj oi ni ng veget at ed non-di st ur bed
areas. * * * During mning, visual inpacts could be mnimzed by
confining work to wthin the proposed future mning area, using
exi sting roads, and thinning vegetation along the outer nargin
of the proposed expansi on area.

(EAat 22.) A this point, BLMwas considering a proposal (later rej ected)
allowng mning south of Sorny Ganyon. The phot ographs attached to the
EA showthat the visual inpact of the proposal is substantially reduced

by disallonnng mning inthat area, particuarly fromK@P. See EA

Appendi x B Photos 1 through 3.

The EA al so noted that truck traffic would continue at the rate of
approxinatel y 150 round trips per day and that jobs woul d be nai ntal ned at
the current level. (EAat 23.) FRurther, the EAfound that the economc
inpacts of the gronth of the surroundi ng area woul d i ncl ude the need to
produce aggregate, asphalt, and concrete for construction. A loca supply
of those naterial s near to Soanish Sorings and the Reno/ Sparks netropol i tan
area was deened economical | y advant ageous. (EA at 18.)

As to noise fromthe project, the EAnoted that residents |iv-
ing in the Soani sh Sorings Val | ey subdi vi sion approxi nately 1.2 mles sout b/
sout heast of the proposed project are the "nearest sensitive noi se
receivers." The EAcontains little analysis of the noise inpacts on

7/ The Qass Il VRMstates:

"The objective of this class is to partially retain the existing
character of the landscape. The |level of change to characteristic | andscape
shoul d be noderate. Minagenent activities nay attract attention but shoul d
not domnate the viewof the casual observer. Changes shoul d repeat the
basic el enents found in the predomnant natural features of the charac-
teristic | andscape. "

(EAat 15, quoting BEMMinual Handbook 8431-1 (Jan. 17, 1986).)
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these parties, other than to note that they were subject to other sources of
noi se, including the Reno-Gannon International Arport, vehicle traffic on
the Poramd Lake H ghway, and snal| aircraft traffic using the Soani sh
Frings Alot Association Arport. (EAat 19, FHgure 1-2.)

Astoar quality, the EAnoted that there woul d be new surface
di sturbance due to continuation and expansi on of existing mning, but
that "[c]onpliance wth the existing operating conditions woul d mni nze
fugitive dust fromnew surface di sturbances associ ated wth the P oposed
Action." The EA noted, however, that "fugitive dust wll increase in
proportion wth the i ncreased surface disturbance and woul d occur over
alonger tine period.” (EAat 20.)

O My 11, 1997, in comments addressed both to BLMand to the Véshoe
Qunty Board of Gonmnssioners, Hernan repeated his opposition to the expan-
sion of the Rocky Rdge facility. In his cooments to BLM he stressed t hat
the proposed expansi on woul d result in increased scarring of the hillside
visible fromthe Peramnd H ghway and questi oned how BLM coul d approve a pl an
whi ch admttedy violated BLMs VRMQass |11 objective. (Hrnman's My 11,
1997, Gonments at 3.) He condenmed the plan's failure to require
cont enpor aneous recl anation and asserted that the rel ying on "natural
regeneration” to revegetate the slope woul d take "hundreds of years.” He
noted that BLMs visual contrast rating worksheets nention rock face paint,
seemng to require its use in order to neet the VRMstandard in the | ong
run, but that the EAdoes not requireit. (Comments at 4.) He presented
phot ogr aphs whi ch (he asserts) nore accurately represent the visual i npact
of the Focky Rdge site than those included by BLBMin its EA (Qoments
at 4-5 Encl. 1.) He asserted that the anount of the bond required by BLM
was i hadequate (Gmments at 4) and chal l enged the suitability of allowng
operations at the site from6 a.m to mdnight, noting that the noi se woul d
be an annoyance to hones built close to the facility. (Goments at 5.)

He concl uded by suggesting that scarring of the hillside be linmted to the
exi sting disturbance, and that mning take pl ace on the side of the ridge
anay fromthe hi ghway.

In his cooments to the Vdshoe Gounty Gonmassi oners, Hernan asserted
that the expansion would result in violation of Gunty ordi nances requiring
that mneral resource extractions operati ons be screened and/ or buffered
fromnearby i nconpati bl e | and uses and not be visible fromhi ghvays. (Gm
nents at 1.) He questioned whet her the expansi on was consistent wth a
pendi ng rezoning of the area fromgeneral rural to nedi umdensity suburban.
He urged the coomissi oners to take action to review Rocky R dge' s pendi ng
permt. He cited concerns about possible violations of county ordi nances
concerning scarring, air quality, volune of truck traffic, and spillage of
rocks fromtrucks. (CGonments at 2-3.)

Hernan i ncl uded a petition opposi ng the expansi on si gned by appr ox-

inately 240 persons (Gonments BEncl. 3), as well as a phot ograph show ng
access to Sorny Ganyon nearly bl ocked by large stones. (CGomments Encl. 2.)
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h My 20, 1997, the Nevada D vision of Environnental Protection
offi ce advised BLMthat Rocky R dge woul d require a stormwater pernt
fromthe Bureau of Vdter Pollution Gntrol of the O vision of Environnental
Protection.

Oh My 21, 1997, B.Mreceived a copy of a letter to the Vishoe Gunty
Gomuni ty Devel opnent Reviewfromthe Dstrict Health Departnent, Ar Qal -
ity Minagenent Dvision, "strongly reconmend[ing]” that the Gounty oppose
the expansi on proposal. The letter cited "ongoi ng conpl i ance probl ens wth
the facility"; conplaints fromnei ghbors concerning dust fromthe plant,
presenting "both a public nuisance to residents and a potential heal th risk
inthe area’; and investigations that showed i nsufficient water to control
dust emmssions. The letter referred to the fact that "witten warnings and
citations have been issued’ and stated that "[p]robl ens have been caused
both by intentional reductions in water used to control dust as well as the
operation of broken equipnent.” The letter also referred to the fact that,
al though the Rocky Rdge facility was built when the | ocal popul ation was
nuch snal | er, the increased populationin the inmediate area of the facility
nade a "protracted dispute between the area residents and the plant™
inevitable. In viewof "problens el sewhere in the county where heavy
industrial operations are allowed in close proxinmty to residences," the
letter concluded, it "is not desirable to repeat those problens in this
case."

The SSCAB net on My 22, 1997, to review presentati ons concer ni ng
the proposed expansi on by both Hernan and Rocky Rdge. Oh My 23, 1997, the
SSAB requested that BLMdel ay naking its decision until after further
publ i ¢ discussion, and after the Rocky R dge site coul d be toured.

A'so on My 23, 1997, the Vdshoe Gounty Departnent of Gonmunity
Devel opnent filed its cooments. It noted that a specia use permit was
issued by the Gounty in 1988 for the Rocky R dge aggregate operation, and
that the permt was presently valid and covered future aggregate operations
located on the portion of public |ands presently bei ng consi dered by BLMfor
expansion. Noting that the affected area was "definitely party of the
visual back drop to a grow ng Spani sh Sorings conmunity,” such that FONS
Sipulation No. 1 (preventing mning or surface disturbing activities south
of the Sorny Ganyon drai nage and forbidding the restriction, alteration, or
nodi fication of public access through the portion of Sorny Ganyon wthin
the contract are) was inportant.

Several parties who use products produced at the mine wote BLMto
state that the aggregate operation shoul d renai n viabl e.

h Jure 11, 1997, B Mstaff attended another neeting of the SSCABto
di scuss the inpacts associated wth the proposal. O June 30, 1997, the
SCABfiled aletter wth BMstating as fol | ovs:

During the regul ar neeting of the [ SSCAB hel d June 11,

1997, extensive testinony was heard fromthe applicant, repre-
sentatives of Vdshoe Gunty and the [BLM and statenents from
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local citizens. As aresult, the SSCAB took action to reconmend
approval of the expansion application wth the fol | ow ng
stipul ations:

* \Vdshoe Gunty continue to observe the bonds to insure
that the [noneys] are avail abl e for recl anation.

* Recommend to the [BLM that the application be
resubmtted in five years.

B.Missued its RDand FONS on July 14, 1997. B.Mdecided that the
inpl enentation of "a nodified proposed action together wth the nonitoring
and mtigati on neasures” set out inthe RD"wIl not cause unnecessary or
undue degradation of the subject public lands.” (RDat 1, see RDat 2.)
B.Mruled that mning is an appropriate land use that is in confornance wth
the Lahotan Resource Managenent Han and that additional sales of naterial
fromthe site were under the authority of an existing Vdshoe Gunty Speci al
e Permit. B.Mnoted that the mining area has produced an excel | ent
product for |local aggregate users, and that the denand for quality naterial
inthe area was expected to remain high. (RDat 2-3.) B.Mfound that |ong-
termrecl anati on woul d result in conditions which support postmning uses of
public lands, and that the sl ope reduction required in the approved nini ng
and recl anation plan woul d provide for greater recl anation success than what
was provided for in the previous mining plan.

Mbst significantly, the proposal was nodified to excl ude | ands
south of Sorny Ganyon. (RDat 1, 3.) B.Malso coomtted to inspecting the
mneral naterial sale area a mninumof two tines per year to nonitor
adherence to the proposed action and stipulations. B.Mdirected the sale
proponent to install light and noise barriers in the formof earthen berns,
to construct a fence along the north side of Sorny Ganyon to precl ude
public access in the active mneral naterial sal e area, and to conduct
testing of rock pai nting/staining products to determne their effectiveness
inmtigating visual inpacts on sl opes planned to exceed 3h: 1v, begi nni ng
during the first year of the sale contract.

B.Mexpressly rejected the alternative of mning naterial fromthe
back side of the hill, noting that an additional 30 acres of disturbance
woul d be required to build a newhaul road and start a newoperation, wth-
out substantial short-terminprovenent in the inpact to visual resources.
(RDat 2)

Notice of the RDwas published inthe Federal Register on July 18,
1997 (62 Fed. Reg. 38576 (July 18, 1997)), and a copy was sent directly
to Hernan, who received it on July 15 1997. He filed a tinely notice of
appeal wth BLMon August 14, 1997. 8 n Septener 10, 1997, he filed a

8/ FRocky Rdge filed a letter on My 24, 1999, indicating that Hrnan' s
appeal was "procedural |y defective" and reserving "the right to argue that
the appeal was not tinely filed." Those argunents are rej ected.
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confi ned statenent of reasons (SR /request for stay of the effect of BLMs
decision. The SORargues that there would be a significant increase in
scarring of the hillside; that BLMofficial s are ignoring the BLMVRMcl ass
obj ectives; that the BLMs EA was bi ased because it was paid for by Rocky
Rdge; that funding for reclanation was i nadequate and was not clearly
stated in the EAof the R) that increasing the area avail abl e to Rocky

H dge decreased the open space and recreational |ands available to all
citizens; that the hours of operations should be limted; that nothing
required the slope to be limted to no greater than 3h:1v; and that the
Qounty Heal th Departnent opposed expansi on as a public nui sance and pot en-
tial healthrisk. 9

9/ Nb response to the request for stay was received, and it was granted by
order dated Gt. 17, 1997. On Nov. 14, 1997, BBMwote to this Board as
foll ovns:

"Vé are inreceipt of the Oder dated ctober 17, 1997, granting the
Petition for Say for Mneral Miterial Sale N60222. W fully intend to
conply wth this Qder, and set forth our interpretation of it as fol | ons.

"B.Ms Record, of Decision was signed on July 14, 1997 and a Notice of
Availability of this decision was published in the Federal Register on
July 18, 1997. The decision included infornation regardi ng howto appeal
and howto petition for a stay, statingin part: 'If youwshtofilea
petition pursuant to regulation 43 QR 4.21 for a stay of the effectiveness
of this decision during the tine that your appeal is being reviewned by
the Board, the petition for stay nust acconpany your notice of appeal .’

M. Hernan filed a notice of appeal on August 14, 1997, wthin the 30 day
appeal period prescribed in 43 R4.411. M. Hernan's request for a Say
was filed on Septenber 8, 1997, fifty two days after our decision was
noticed in the Federal Register and twenty five days after his notice of
appeal was fil ed.

"Title 43 R 4.21(a)(2) states: "Adecision wll becone effective on
the day after the expiration of the tine during which a person adversely
affected nay file a notice of appeal unless a petition for a stay pend ng
appeal is filed together wth a tinely notice of appeal.” M. Hernan did
not file arequest for a stay wthin the 30 day appeal period. Accord ngly,
BLM's deci sion becane effective on July 18, 1997. In accordance wth this
deci sion, B.Mhel d a conpetitive sal e on Septenber 17, 1997, and executed a
contract on Septenier 29, 1997, which provided for the sal e of
3,000,000 tons of naterial over a three year period.

"BLMs interpretation of the stay granted by IBLAis that it pre
vents BEMfromhol ding any additional sal es, or executing any additional
contracts, which would pertain to the renai ning 7,000,000 tons of naterial
approved for sale by BLMs decision of July 14, 1997. However, because the
Septenber 29, 1997 contract was executed whil e the deci sion was effecti ve,
B_.Mdoes not consider that contract to be affected by the stay."

(BLMLetter dated Nov. 14, 1997, at 1-2.) As we affirmBLMs deci si on,
the status of the stay of the effectiveness of that decision is now noot,
and we accordingly do not consider whether BLMs interpretati on was correct.
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BLMissued a sal es contract to Rocky Rdge, Inc., on Septenter 29,
1997.

h Getober 20, 1997, Rocky Rdge filed an answer, responding to
statenents nade by Hernan both to this Board, to BLM and to the Véshoe
Qunty Gonmissi oners. Hernan had argued that BLM's decision would lead to a
significant increase in scarring of the hillside (approxi natel y a 71- percent
increase) and that the scarring of BMland is viewabl e froma najority of
the Spanish Sorings Valley. (SRat 1) Rocky Rdge countered that,
although there will be sone new di st urbance over the 10-year period affected
by BLMs deci sion, there shoul d be no addi ti onal new areas open once the
mning gets to the top of the nountain, which is anticipated to be in the
next 3to 5 years. It enphasized that the Spani sh Sorings Valley dtizens
Advi sory Board (conprised of local citizens) approved the sale wth the
mtigation neasures inposed inthe RQ adding that it is in conpliance wth
al | Vdshoe Gounty requirenents, whi ch have been in place since the begi nning
of the mning activity, and that the Spani sh Sorings Specific H an i ncl udes
Rocky R dge as a continuing mning operation. (Answer at 4.)

Rocky R dge disputed Hernan' s assertion that Pyramnd H ghway has been
desi gnated a scenic corridor and countered his assertion that BLMi gnored
its visual resource class objectives by pointing out that those objectives
wll be net at the cessation of mning. Mreover, it points out that, since
this is an ongoing mne, if mning were hal ted now those objectives coul d
not be net. ncerning Hernan's al legation that BLMs EA was biased, it
noted that the EAwas perforned by a |icensed certified technical engin-
eering conpany, and that Rocky R dge had absol utely no control over the
findings and facts invol ved.

Rocky R dge effectively countered Herman' s assertions that funding for
recl anati on was i nadequate and that the anount or percentage of the contract
isnot clearly stated inthe EAor RD

A bond in an amount equal to 20%of the total contract purchase
priceis required to be posted A the present tine a bond in

the anount of $270,000 is being held by [BLM. Véshoe [Qounty
has agreed that the anount of that bond is adequate and i s not

requiring any additional bondi ng.

Rocky Rdge noted later inits answer that the "reclamation bonding is
covered by federal regulati ons and Véshoe Gounty has agreed that the anount
of the bond required by those regul ations neets the Gounty requi renents.”

Rocky R dge al so pointed out that Hernan's assertion that the increase
of acreage to Rocky R dge woul d decrease the open space and recreational
land available to all citizens is incorrect, inthat there have, since the
begi nning of the operation, been approxi nately 160 acres in this mneral
naterial sale and that acreage has not increased, adding that the areas
included inthis area are steeper than a 3h:1v slope and are at the top of a
nount ai N and not accessi bl e by nost peopl e for recreati onal purposes.
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Rocky Hdge noted that its Vdshoe Gunty Special se Permit has al ways
limted the crusher operation to between 6 am and nidni ght, that the pl ant
is between 1 and 2 mles fromthe nearest residence, and that thereis a
bermbetween the mining area and any residence. It asserted that it neets
all of Véshoe Qunty ordi nances on noise emssion. It a so pointed out that
the EA does contain a mning plan that for the next 10 years limts the
slope to no greater than 3h: 1v.

Rocky H dge conceded that the letter of the Vdshoe Qunty D strict
Health Departnent Air Quality Minagenent Dvision, cited by Hernan, had
"raised alot of concern,” but noted that it had not had "any nore air
quality problens than any other gravel pit inthe area " a fact evidently
acknow edged publicly by officials of that agency. Rocky R dge admtted
that its pit had recei ved one warning when there was a breakdown inits
water supply but continued to produce naterial to neet the contractual
obligations of its custoners. It noted that the agency official’'s letter
"appears to be nore his personal opinion on planning rather than a real
concern for dust emssion.”

Hernan al so cited the Novener 1995 Spani sh Sorings area pl an,
whi ch acknow edges that "increased residential devel opnent is often i ncom
patible wth devel opnent of mineral resources” and provides that "[€]xisting
mneral operations near devel oping areas nust, therefore, be regulated to
preserve water and air quality and to ensure conpatibility between the
operations and the surrounding residential areas." The plan al so provides,
"The Vdshoe Gounty Departnent of Devel opnent Revieww ||, as appropriate,
attach conditions to mneral resource extraction operation projects to
enforce this policy.” Rocky Rdge responded that its facility already has a
special use permt wth 24 conditions attached to it to mtigate and protect
the surroundi ng properti es.

Her nan conpl ai ned about the potential for dust, noting his opinion
that dust fromdisturbed or sparsely vegetated | and during periods of high
wnds i s unacceptabl e. Rocky R dge responded as fol | owns:

Ve live and work in the desert and as such nust all be avare
of dust fromsparsely vegetated |and fromhigh wnd. The mne
slope has very little dust as it is rock. The permit fromthe
Vdshoe Gounty Heal th Departnent requires the use of spray bars
at transfer points wthin the plant, water truck spraying of
those areas not paved, and the spraying of all trucks |eaving
the facility. Inreaity there is nore dust kicked up from
vehicles traveling on al|l the county roads that are not paved
than fromour gravel pit.

oncerning Hernan's objections to truck traffic at the Rocky R dge
facility, including his objection that it was responsi bl e for broken w nd-
shiel ds, Rocky Rdge responded that it is

in conpliance wth our Special Wse Permit and Heal th Depart nent

permt that requires all trucks to be sprayed by a water bar
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prior toleaving the pit. * * * \ conducted a tour of the pit
for the nenbers of the [SSCAH wth [BLM the Gounty Gonmis-
sioner for this area, and Fon Kilgore of the Departnent of

Devel opnent Review and had themlook at our 1-1/2 mles of
paved entrance road. There were no rocks on the road, and if
there were a spillage problemfromthis facility, our road woul d
have been covered wth rock.

Hernan had conpl ai ned that the current approved level of truck trafficis
excessive in viewof increased traffic in the area, to wiich Rocky R dge
r esponded:

The Nevada Departnent of Hghways required a turn | ane be
installed at the intersection of our haul road and Pyramd
Hgway. At the present tine the area north of our haul road
has sparse popul ation and is general rural or has only 1 resi-
dence per 10 acres. There have been no traffic incidents at
that corner.

Rocky R dge responded as fol l ows to Hernan' s concerns about conpl i ance
w th BLMVRM st andar ds:

[BLM has agreed to have a reviewwth the [SSCAB in 5 years
per their request regarding how Rocky Rdge, Inc. is conplying
wth the mning plan, and is requiring that we do sone experi -
nenting wth rock painting under their supervision. This rock
painting is to be perforned soneti ne@ wthin the next 12 nont hs
on areas wiere the mning is conpl eted and the fini shed sl ope
wll be nore than [3h:1v], or areas where there is nothing to
hol d the growth nedi umto see howthis process wll af fect

the looks of the mned area. * * * The type of mning that is
ongoing inthis pit is the face of the nountain and when the
nountain is gone the visible scar[r]ing wll be gone. There
wll be reclamation of any land concurrently wth the nining
when that areais mned out. * * * Wthout the ability to wden
the existing disturbed area, the mning woul d | eave that hill
a [sheer] cliff onto which there could be no recl amati on nor
be of any use to the citizens for recreational purposes in the
future as it would be too steep.

[1] BMis authorized by section 1 of the Act of July 31, 1947,
as anended, 30 US C § 601 (1994), to dispose of mneral naterial s
i ncl udi ng conmon varieties of sand and gravel (anong other naterials) in the
public lands of the Lhited Sates, if the disposal of these naterials is not
expressly prohibited by the laws of the Lhited Sates and woul d not be
detrinental to the public interest. 43 CF R 8§ 3600.0-3(a)(1). Approval
or denial of an application for a mneral naterials sale rests wthin BLMs
discretionary authority. 43 CFE R 8 3610.1-1; Jenott Mning Gxrp.,
134 IBLA 191, 194 (1995); Genn B Sheldon, 128 I1BLA 188, 191 (1994). W
find that BLMs record shows that its decision would not be detrinental to
the public interest, considered as a whol e, and that appel |l ant has not shown
that BLMabused its authority inissuingit.
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BLMs decision is not wthout adverse inpact on the surround ng
coonmunity. Agravel pit in any devel oped area wll necessarily have sone
inpact on that area. Neverthel ess, the existence of adverse effects nay, as
here, be outwei ghed by the benefit a facility provides to the community.
BLMs record nakes it clear that BLMcareful |y consi dered whet her granting
the permt extension (wth the inevitabl e perpetuation of the negative
visual inpact to a portion of the surrounding coomunity) inlight of the
public interest. By involving comunity | eaders, wo ultinately agreed wth
B.Mthat a scal ed-back expansi on could be al |l oned, BMensured that its
assessnent of the "public interest” was well inforned.

[2] A B.Mdecision record approving the issuance of a contract for
the sale of sand and gravel fromFederal |ands and finding no significant
inpact fromthat sale (deciding to take action wthout preparing an HS
wll be affirned where BLMhas taken a hard 1 ook at the environnental con-
sequences of the sal e in accordance wth section 102(2)(Q of the National
Environnental Policy Act of 1969 (NEPA), 42 US C 8§ 4332(2)(Q (1994), and
there is no evidence that BLMfailed to consider adequately a substanti al
environnental probl emof naterial significance. Robert W Hill, 149 IBLA
130, 138 (1999). Weé find that BLMhas taken a "hard | ook™ at the potential
inpacts of the proposed action on visual resources and that Hernan has
failed to establish a NBPAviolation in this case.

Again, there is no doubt that there wll be sone negative environ-
nental consequences fromconti nuing the mne operation by allowng the
mning of additional sand and gravel. Those consequences were fully and
frankly disclosed to all concerned parties, including the public in the
surroundi ng conmunity. BLMs anal ysis was obvi ousl y thorough; BLMplai nl'y
took a "hard | ook" at those consequences and concl uded that they were
tolerable inlight of the economc benefit of providing a reliabl e source of
high quality building naterial to an expandi ng conmunity.

To the extent not specifically addressed herein, appellant's obj ec-
tions have been consi dered and rej ect ed.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF R 8§ 4.1, the decision
appeal ed fromis affirned.

David L. Highes
Admini strative Judge
| concur:

C Randall Gant, Jr.
Admini strative Judge
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